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In-house attorneys for global companies in the United States 
may already experience challenges in bridging U.S. laws and 
regulations with those of other countries where they do business. 
That task is now all the more complex after the European 
Union’s highest court upheld a ruling last September that legal-
professional privilege does not shield communications with in-
house counsel.1 

 
Akzo Nobel Chemicals Ltd., et al.  v. Commission of the European 
Communities, et al. involved a dispute over the privileged nature 
of company documents. The Court of Justice of the European 
Union’s opinion in Akzo is significant for its decision on the 
scope of legal-professional privilege in the European Union 
and European Economic Area. The Court held that the legal-
professional privilege protects only communications with an 
“independent lawyer.”2 Thus, the legal-professional privilege 
does not cover communications with in-house lawyers who are 
bound by an employment relationship.3  

  
The underlying facts
 
On February 12 and 13, 2003, Commission officials, assisted 
by representatives of the Office of Fair Trading in Manchester, 
England, conducted an inspection (a “dawn raid”) at the premises 
of an Akzo subsidiary, seeking evidence that the company had 
violated Articles 81 and 82 of the Treaty Establishing the European 
Community (now Articles 101 and 102 of the Treaty on the 
Functioning of the European Union).4 During the investigation, 
Commission officials seized a number of documents.5 Akzo 
representatives claimed that some of these documents were 
covered by the legal-professional privilege that protected 
confidential communications between lawyers and their clients.6 
Over Akzo’s objections, Commission officials examined the 
documents to determine whether the privilege applied.7 During 
the examination, Commission officials disagreed with Akzo over 
the privileged nature of five documents.8  

The first disputed document was a typewritten memorandum 
from the subsidiary’s general manager to his superior, describing 
information he had gathered during an internal investigation of 
employees.9 Akzo asserted that it gathered the information for the 
purpose of obtaining outside legal advice on its competition-law 
compliance program.10 The second document was a copy of the 
same memorandum with handwritten notes that referred to the 
name of Akzo’s outside counsel.11  Because Commission officials 
were not able to quickly conclude whether these documents 
were protected by the legal-professional privilege, they placed 
them in a sealed envelope and took the envelope with them 
after completing the investigation.12 These two documents are 
referred to as “Set A.”13

The third document contained the general manager’s 
handwritten notes, made during discussions with the internal 
employees and used to prepare the typewritten memorandum 
in Set A.14 The last two documents were e-mails exchanged 
between the general manager and Akzo’s in-house attorney 
about competition law.15 The Commission officials decided 
that these documents were not privileged, and placed copies 
of these documents with the rest of the documents gathered 
during the investigation.16  These three documents are referred 
to as “Set B.”17         

The general court proceeding

The legal-professional privilege does not protect communications 
with European Union in-house counsel. 

The General Court held that documents exchanged with in-house 
attorneys, as with the e-mails in Set B, are not protected by the 
legal-professional privilege.18  In reaching this holding, the court 
cited AM&S Europe Ltd. v. European Commission,19 reasoning that 
the Legal-professional privilege protects communications only 
with an “independent” lawyer who is “structurally, hierarchically 
and functionally” a third party to the legal advice.20 The court also 
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noted that a number of member states view the role of an in-
house attorney as incompatible with the role of outside counsel 
who functions as an advocate and administrator of justice by the 
courts.21    

The scope of the legal-professional privilege does protect 
preparatory documents created exclusively for the purpose of 
seeking legal advice for a client’s defense rights. 

In considering whether the documents in Set A were privileged, 
the court cited AM&S Europe Ltd. v . European Commission,22 
holding that the legal-professional privilege protects 
confidential communications between a lawyer and client if 
the communications are made for the purpose of exercising a 
client’s defense rights and the lawyer is “independent.”23  This 
privilege protects all written communications concerning the 
subject matter of the client’s defense.24  The Court also cited Hilti 
v. European Commission,25 holding that the legal-professional 
privilege extends to a company’s internal notes, including notes 
between an in-house attorney and the client, when those notes 
report the text or content of an “independent” counsel’s legal 
advice.26  In this case, the Court concluded that the memoranda 
in Set A were not written communications with an “independent” 
lawyer or internal notes that reported on the content of 
communications with an “independent” lawyer.27  The Court also 
noted that Azko had not claimed the memoranda were prepared 
in order to be sent physically to an “independent” lawyer.28 For 
these reasons, the Court found that the documents in Set A were 
not protected by the privilege.29  

The Court then expanded the AM&S decision, finding that 
documents a client prepares are covered by the legal-professional 
privilege, even if they were not exchanged with an outside lawyer 
or created for the purpose of being sent physically to an outside 
lawyer, as long as the documents were prepared exclusively for 
the purpose of seeking legal advice from a lawyer who exercises 
the client’s defense rights.30 The Court cautioned that the 
mere fact that the client discusses the preparatory documents 
with a lawyer is not sufficient for the protection to apply.31 The 
protection also will not apply simply because the documents 
were drafted in connection with a compliance program created 
or coordinated by outside counsel, because such programs often 
encompass information that that goes beyond the exercise of 
the rights of the defense.32 According to the Court, the client 
has the burden to “prove” by “unambiguously clear” means that 
the documents in question were created for the sole purpose of 
seeking legal advice.33               

Because the Court concluded that the memoranda in Set A 
were not privileged, it found that the handwritten notes in Set 
B that related to those memoranda were also not privileged.34  
The Court further rejected the argument that the documents 

in Set A were preparatory, finding that they did not constitute 
a communication with an outside lawyer, did not report any 
legal advice, and were not made exclusively for the purpose of 
seeking legal advice from an outside lawyer.35  
      
The Commission must follow specific procedures to preserve 
any claimed legal-professional privilege.

The Court also concluded that a company may refuse to permit 
Commission officials to make a “cursory” review of documents 
it claims is covered by the legal-professional privilege if such a 
review is impossible without revealing the documents’ contents.36  
The company must nevertheless provide Commission officials 
with relevant material to prove why the legal-professional 
privilege applies.37  Such evidence may include the author of 
the document and his duties and responsibilities, the person 
for whom the document was intended and his duties and 
responsibilities, the objective and context for creating the 
document, where the document was found, the manner in 
which it was filed, and related documents.38  If the Commission 
disagrees with the Legal-professional privilege claim, it may 
place a copy of the documents in a sealed envelope and refrain 
from reading its contents.39  The Commission may not read the 
documents until after it has issued a formal decision about 
the documents’ privileged status and the company has had an 
opportunity to appeal that decision with the court.40          

Court of Justice of the European Union’s decision on appeal

On appeal, the Court of Justice of the European Union rejected 
Akzo Nobel’s claims and ruled that the decision in AM&S Europe 
Ltd. v . European Commission was binding.41 The Court reasoned 
that because an in-house attorney does not hold the same 
degree of independence from his employer as a lawyer who 
works in an external law firm, in-house counsel is “less able to 
deal effectively with any conflicts between his professional 
obligations and the aims of his client.”42  The Court found that an 
in-house attorney’s position as an employee, “by its very nature, 
does not allow him to ignore the commercial strategies pursued 
by his employer, and thereby affects his ability to exercise 
professional independence.”43 

The Court also rejected other challenges to the privilege ruling, 
including that in-house attorneys and outside counsel must 
be treated equally under the law.44 The Court found that an in-
house attorney, whose economic dependence and personal 
identification are connected to the employer, does not hold a 
level of professional independence equal to that of an outside 
attorney.45  

And the Court rejected arguments by trade groups who 
intervened that the law of the European Union’s member states 



had evolved to recognize protection for in-house-attorney 
communications.46 The court found that no uniformity or 
predominant trend toward the in-house counsel role existed 
among the member states.47    

Finally, the court rejected arguments that the development of 
competition law in the European Union has increased the need 
for in-house legal advice on such matters, which necessitates the 
privileged nature of such communications.48 The court noted 
that such developments do not change the privilege scope as 
applied to in-house attorneys.49

Ultimately, the court dismissed the appeal.  
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